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Treaty 1 and the Survey of the
Fort Alexander Indian Reserve
• In August 1871, the Fort Alexander Indian Band became
a signatory to Treaty 1.
• The text of Treaty 1 promised reserves of “one hundred
and sixty acres for each family of five, or in that
proportion for larger or smaller families, beginning at a
distance of a mile or thereabout the Fort.”
• In 1874, Surveyor John W. Harris completed the survey
of the Fort Alexander Reserve which consisted of 33.86
square miles.
• Harris’s survey was confirmed by Order-in-Council 1694
dated June 12, 1893.
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J.D. McArthur and the Manitoba
Pulp and Paper Company
•

•
•

•
•

Around 1920, business man J.D. McArthur became interested in securing a
portion of the Fort Alexander Indian Reserve to develop a pulp and paper
industry in Manitoba.
McArthur formed the Manitoba Pulp and Paper company and began to
pursue the acquisition of a timber berth and a site for a pulp and paper mill.
McArthur set out to obtain a large berth in eastern Manitoba, consisting of
729 square miles on lands lying north of the Winnipeg River and next to the
Fort Alexander Indian Reserve. This tract of land would be named
“Pulpwood Berth No. 1.”
On February 14th, 1921, The Department of Interior was authorized to hold
a public auction to dispose of the berth.
On June 2, 1921, the terms upon which Pulpwood Berth No. 1 was
accepted by Order-in-Council P.C. 1810. The Order-in-Council noted that
McArthur’s Manitoba Pulp and Paper company was the sole tenderer.
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J.D. McArthur

May, 2015

1923 & 1926 Surrenders Claim

The 1923 Surrender for Lease
•

•

On June 11, 1921, McArthur wrote Indian Commissioner Graham stating
that he wished to build a mill on the Fort Alexander Reserve which,
according to McArthur, was “the most feasible site from all standpoints for
the location of the plant.”
On June 15, 1921, Chief William Mann and four councillors raised concerns
about the potential sale of their land noting that:
He [McArthur] want to buy one mile square on the south end, but we cant sell it, no. When
the dealing was made between white men and our fathers of old they told us to hold our
Reserve as long as sun shine or as long as river flows. We cant sell our Reserve…

– In July 1921, Inspector J.R. Bunn met with the Chief and several
Band members regarding the surrender for lease. At this meeting,
Bunn outlined the proposed terms of the lease: A forty to fifty year
term with an annual rate of $1.00 per acre for an estimated 600 acres
along the Winnipeg River.
– The Chief and three Councillors then executed two memoranda
Bunn had prepared and a third memorandum was drafted.
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The 1923 Surrender for Lease
•

Memorandum “A”, “Terms of the Proposed Lease to the Company” set out
the proposed terms of the lease:

1. The Indians agree to lease the above lands to the Manitoba Pulp and Paper Company, Limited, for
the term of 30 years and agree to grant an extension of 10 years on the same terms. Five years notice
to be given if there is the intention to renew the Lease by Co.
2. The Indians ask for an annual rental for these lands the sum of $5.00 per acre per annum. This
rental is to become due and payable in advance on the first day of September in each year during the
term of the proposed lease.
3. The Indians ask the Department of Indian Affairs to draw up the proposed lease, and to make all
necessary protective measures on their behalf, in such manner as they deem proper and right.
4. The Indians stipulate that all Indian owners, having homes or other improvements within the
boundaries of the proposed area to be leased, shall be recompensed by the Company, without in any
way making a charge against the revenues of the band arising out of this proposed lease or otherwise.
5. The Indians further stipulate that the main road or high-way shall not be moved further south than
ten chains from the present location of the said Highway, and that the Company will assume and pay
all expenses with reference to the changing of this main road.
6. The Indians ask that they receive the wood and timber, that is on that portion of the leased lands,
lying to the south side of the newly located main road, and shall be paid by the company at the rate of
$1.00 per cord, net.
7. The Indians stipulate that the leased lands shall be leased by the Company.
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The 1923 Surrender for Lease
•

Memorandum “B” titled the “Manitoba Pulp & Paper Co. Limited Proposal”
confirmed that both a pulp and paper mill and a saw mill would be built on
the leased lands, and contained some of the specifications for the mill in
terms of the investment, capacity and employment.

•

Memorandum “C” set out that the Band would receive a market for this
produce with the Company and that “the Indians should be afforded every
chance to get to work…”
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The 1923 Surrender for Lease
•

•

•
•

•

On September 26, 1921, McArthur suggested altercations in the terms of the
proposed leased, specifically that he wanted the term of the lease extended from
thirty to ninety-nine years and that the value of the land should translate to an annual
rental rate of $1.80 per acre from $5.00 per acre.
On January 3, 1922 a meeting was held with the Fort Alexander Band to accept the
revised terms of lease and the Inspector argued for the lower lease rate of $2.00 per
acre.
Although the surrender for lease was not yet finalized, the Manitoba Pulp and Paper
Company began construction of “camps and store houses” in spring 1922.
A surrender meeting took place at the Fort Alexander Indian Reserve on January 30,
1923. Bunn recorded that 75 members total were present at the meeting. The
surrender succeeded by one vote. The term of the lease was ninety-nine years, with
an annual rental of $1,040 payable in advance on September 1st of each year.
After McArthur paid his first year’s rental payment in early 1923, no subsequent
payments were made until June 1925, which coincided with McArthur’s request for an
absolute surrender of a portion of the Fort Alexander Band’s Reserve Lands in 1926.
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Surrender for Sale 1925-1926
•

On June 17, 1925, McArthur approached inspector Bunn with a
proposal to secure an absolute surrender of a portion of the leased
lands on the Fort Alexander Reserve.
• December 7th 1925 - The First Surrender Meeting
– Only 55 of the 143 voting members of the Band attended resulting in
postponing the meeting.

•

December 29th 1925 – The Second Surrender Meeting
– The meeting attracted less than the majority of the voting members of
the band.

•

January 9, 1926 – The Third Surrender Meeting
– A majority of the eligible voting members were in attendance but the
Chief and Councillors declared that they had “decided to stand under
the Lease and NOT to SELL.”
– At this meeting, the Band also questioned Bunn as to why they had not
seen any of the rental monies paid by the Company.
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Surrender for Sale 1925-1926
•

Between the third and fourth surrender meeting, McArthur and the
Secretary of the Company B.W. Thompson met with the Band to
advocate for the surrender.
• January 23, 1926 – The Fourth Surrender Meeting
– The majority attendance required to take the vote were present at the
meeting.
– Bunn placed the rental monies received by the Company on the table in
clear view of the Band.
– Two surrender documents were prepared for the meeting – one for 86
acres to be sold at $40.00 per acre and the second for 304 acres from
Lease No. 186 at $40.00 per acre.

•

On February 15, 1926, Order-in-Council P.C. 222 confirmed the
surrender of the two separate tracts of the Fort Alexander Indian
Reserve.
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Cancellation of the Remaining
Lease
•

•
•
•

The Pine Falls paper mill began production in 1927 but closed in 1932
during the Depression. The Company nevertheless made the annual lease
payment of $400 in September 1932 on the 200 acres of remaining leased
land.
In 1932, B.W. Thompson wrote to the Minister of the Interior to ask whether
it would be possible to surrender the lease.
On January 4, 1933, the Deputy Superintendent General of Indian Affairs
executed the cancellation of the lease.
During this period, the Fort Alexander Band continued to voice their
concerns that from 1925 to 1933 they had received nothing from the lease
payments, contrary to Bunn’s promises to distribute the lease payments to
the Band every 3 years. In 1938, after an investigation, the Indian
Department recommended that the sum of $2464.00 be distributed to the
Indians of the Fort Alexander Band
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Booming Activities of the Manitoba Paper
Company, 1937-1948 and Interference
with Aboriginal Right to Fish
•

•

•
•

•

•

The Company had been informally using the bays on the Winnipeg River for booming
purposes, and in 1937, B.W. Thompson wrote to the Minister of the Interior to
formalize the arrangements.
With uncertainty surrender a surrender, the Company and the Department allowed
the informal arrangements to continue as “strict observation of the provisions of the
Indian Act…might in this case result in embarrassment to your Company that we
would wish to avoid.”
Departmental correspondence from the 1930s also discussed the negative impacts
on the Fort Alexander fishing industry.
In 1945, Acting Chief, Paul Courchene and Councillors protested to the Indian Branch
that they have “suffered damage on their property by the inconsiderate action of
employees of the Manitoba Paper Co…breaking away wharves or tearing apart small
fishing nets for livelihood.”
On October 30, 1945, Malcolm McCrimmon, writing for Superintendent D.J. Allan,
sent Indian Agent E. McPherson a letter stating that “…when any damage is done to
anyone by the unlawful or negligent acts of another, damage may be recovered in the
courts.”
Nothing more came of the Fort Alexander Indians’ complaints about the Manitoba
Paper Company’s damage to their fishing operations.

LEGAL ANALYSIS
The legal analysis relates to the 1923 surrender for lease and the 1926
surrender for sale of 606 acres of the Fort Alexander Indian Reserve.
Primary Allegations: The Crown breached its statutory and/ or fiduciary duties
with respect to the 1923 Surrender for Lease and the 1926 Surrender for sale.
Secondary Allegation: did the Crown’s failure to seek a surrender of the Fort
Alexander Band’s interest in the bays along the Winnipeg River amount to a
breach of fiduciary duty?
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Legal Issues
1923 Surrender for Lease
• Did the 1923 Surrender comply with the statutory
requirements of the 1906 Indian Act?
• Did the Crown owe any pre-surrender fiduciary duties to
the Fort Alexander Band and, if so, did it breach any
such duties?
• Did the Crown breach its pre-surrender fiduciary duties
by failing to withhold consent to the 1923 Surrender on
the grounds that the transaction was foolish, improvident
or exploitative?
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Legal Issues
1926 Surrender for Sale
•

Was the 1926 Surrender invalid and void ab initio on the grounds that the
Crown failed to comply with the surrender requirements of the 1906 Indian
Act in the taking of the 1926 Surrender?
– Was a surrender meeting summoned according to the usual custom and rules of
the Fort Alexander Band?
– Was a surrender meeting summoned for the specific purpose of considering the
proposed surrender of Fort Alexander Reserve?
– Did the Crown provide adequate notice of a surrender meeting in accordance
with the requirements of the Indian Act?

•

Did Canada owe any pre-surrender fiduciary duties in relation to the 1926
Surrender and, if so did it breach any such duties?

•

Did the Crown breach its pre-surrender fiduciary duties by failing to withhold
consent to the 1926 Surrender on the grounds that the transaction was
foolish, improvident or exploitative?
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Legal Issues
Company’s Use of Bays For
Booming Purposes
• Did Canada breach the Indian Act or its
fiduciary duties to the Fort Alexander Band
by allowing the Company to trespass upon
reserve lands for its booming operations?
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Summary of Legal Issues
Does Canada owe an outstanding legal
obligation to the Sagkeeng First Nation in
relation to the 1923 or 1926 Surrenders, or
the use of the bays on the Winnipeg River
for booming purposes?
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Law Re: Statutory Duty
•

The legal requirements for a valid surrender under the section 49 of the
Indian Act 1906 are:
– Meeting must be called and carried out in accordance with the rules of the band,
should they exist.
– Proper notice of the surrender meeting must be given to the band.
– A surrender meeting must be summoned to consider the question of surrender
only.
– The Crown must adequately explain all of the terms of the surrender to ensure
that the free and informed consent of the membership is given, and to ensure
that the true intent of the band is respected by the Crown.
– The Crown has a positive duty to inform band members of the various alternative
courses of action, along with their foreseeable consequences.
– Only eligible members of the First Nation are entitled to vote on a surrender.
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Law Re: Statutory Duty
(Continued)
• The claim submission alleges that the
Crown breached its statutory duties with
respect to the 1923 and the 1926
Surrenders.
• The legal effect of such a finding is that
the surrenders are void ab initio (e.g. “void
from the beginning”).
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Issue 1: Were the Surrender
Meetings Summoned in Accordance
with the Rules of the Band?
• There was one 1923 Surrender meeting, and
there were 4 meetings related to the 1926
Surrender.
• Evidence is clear that the Fort Alexander Band
had rules for summoning meetings.
• Unclear if Crown was aware that the Band had
such rules at the time of the 1923 Surrender.
• Crown was definitely aware by the time of the
1926 Surrender.
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Issue 1: Were the Surrender
Meetings Summoned in Accordance
with the Rules of the Band?
1923 Surrender
• Little evidence with respect to how the meetings were
called, or whether the Crown knew that the Fort
Alexander Band had special rules for summoning
meetings.
• There is also no evidence as to whether Department
officials took any efforts to determine whether the Band
had such rules.
• As such, we argue that this lack of evidence creates an
adverse inference that the Crown likely did not follow this
statutory requirement.
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Issue 1: Were the Surrender
Meetings Summoned in Accordance
with the Rules of the Band?
1926 Surrender
• Crown was aware that the Band had rules for summoning meetings.
• First Meeting: could not have been summoned according to the
rules of the band, because such rules (according to a 1924 letter
from Chief Mann) required that Chief and Council summon meeting,
which was impossible because the Chief and Council deposed by
Department in January 1925.
• Second Meeting: not summoned in accordance with the rules of the
Band.
• Third Meeting: likely called in accordance with the rules of the Band,
however, the Band voted overwhelmingly against the surrender.
• Fourth Meeting: unclear if meeting was called in accordance with the
rules of the band (evidence goes both ways).
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Issue 2: Proper Notice of Meetings
Issue:
If not called in accordance to the rules of the Fort Alexander band, did
the Crown at least provide proper notice of the Surrender meetings?
1923 Surrender Meeting (January 30, 1923)
• Very little evidence re: notice on the historical record
• Nothing to suggest that proper notice of the meeting was provided
• Low attendance (exactly a majority was present) leads to adverse
inference.
• Nothing to suggest adequate translation services provided.
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Issue 2: Proper Notice of Meetings
First 1926 Surrender Meeting (December 7, 1925)
• Low attendance prevented vote (suggests insufficient notice).
• No independent evidence of notice, although Inspector Bunn states
it was provided in advance of the meeting.
• Voters list not prepared in advance of the meeting, suggesting no
notice provided.
• Inspector’s summary states that meeting was “called for the purpose
of informing the Indians of Fort Alexander with reference to the
surrender” – which suggests proper notice was not provided (e.g.
the notice would have “informed” of the purpose of the meeting.
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Issue 2: Proper Notice of Meetings
Second 1926 Surrender Meeting (December 29, 1925)
• Low attendance again prevented vote (suggests insufficient notice).
• Inspector’s notes state that a majority present on reserve, but did
not attend meeting (suggests insufficient notice).
• At this meeting the newly installed Chief and Council (handpicked by
inspector) ask for more time to consider the surrender because they
did not have sufficient information – which suggests Department did
not provide sufficient information regarding the surrender as
required under the Indian Act.
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Issue 2: Proper Notice of Meetings
Third 1926 Surrender Meeting (January 9, 1926)
– Very high attendance.
– Historical record indicates meeting was likely summoned in accordance with the rules
of the Fort Alexander Band.
– Bunn arrives with $5000 to distribute to members if surrender is approved.
– Chief and each of the Councillors explained that they had spoken with the community
and had collectively “decided to stand under the lease and NOT to SELL.”
– Rather than accept the results of the vote – as required under the Indian Act –
Inspector Bunn adjourned the meeting.
– Leadership and members questioned the inspector as to why none of the funds owing
under the 1923 lease had been distributed to the Band as promised.
– Bunn promises to distribute lease funds at next meeting.
– Between this meeting and the fourth meeting Bunn set about getting additional
incentives for distribution to members to induce the surrender.
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Issue 2: Proper Notice of Meetings
Fourth 1926 Surrender Meeting (January 23, 1926)
– McArthur and Thompson (vice-president of the Company) attend meeting
and advocate for the surrender à while this is not, strictly speaking, contrary
to the Indian Act, it has implication for breach of fiduciary duty arguments.
– Attendance was high, however, this is likely a result of the promise to
distribute the outstanding lease rents, and therefore does not suggest that
proper notice was given.
– In this context, it is argued that the Crown may have breached the s. 49 of
the Indian Act because a valid surrender meeting must be summoned
exclusively to consider the question of surrender.
– Disputes over the amount of lease rentals owed as Department had already
spent a significant proportion of the collected rents.
– As an alternative, we argue that if any notice was provided, it did not
expressly explain that the purpose of the meeting was to retake a vote on the
same surrender, which amounts to a breach of the Indian Act.
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Issue 3: The Terms of the Surrender and
Available Alternatives Were Not Adequately
explained to the Fort Alexander Band
•

To fulfil its duties under the Indian Act, the Crown has a positive duty
to fully inform the Band members not only about the express terms
of surrender, but also with respect to the various alternative courses
of action and their foreseeable consequences.

•

Apsassin: this duty flows from the technical surrender provisions of
the Indian Act require that free and informed consent to a surrender
must be given by the members of a Band in recognition of their role
as autonomous actors capable of making decisions concerning their
interests in reserve property, which serves to ensure that the true
intent of the Band is respected.
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Issue 3: The Terms of the Surrender and
Available Alternatives Were Not Adequately
explained to the Fort Alexander Band
•

There is no evidence whatsoever that Inspector Bunn or any other
members of the Department discussed any options other than the
surrenders.

•

Bunn and McArthur actively avoided such discussions and led the
Band to believe it had only two options: either surrender the lands in
accordance with the Company’s request, or lose all employment and
other benefits that could potentially flow from the construction of the
mill.

•

The surrender was undervalued by Bunn ($2.00/ acre), contrary to
the Band’s wishes, Bunn’s instructions, and McArthur’s offer.

•

The Crown’s total failure to inform the leaders and members of the
Band with respect to alternatives to a surrender constitutes a breach
of the Indian Act. The effect is that the surrender is void ab initio.

May, 2015

1923 & 1926 Surrenders Claim

OVERVIEW OF FIDUCIARY DUTY
•

•
•

•

•

While section 49 the 1906 Indian Act provided the sole statutory source of
protection of Indian reserve lands, it is now well settled that the Crown also
owes certain fiduciary duties to First Nations in the context of land
surrenders.
The Supreme Court of Canada has acknowledged in that the relationship
between the Crown and Aboriginal peoples is inherently fiduciary in nature.
While not every aspect of the relationship will give rise to a specific
enforceable fiduciary obligation, the cases are well settled that this duty is
typically engaged in the context of a surrender of reserve lands.
In the context of the Surrenders, the fiduciary analysis is primarily focused
on the pre-surrender fiduciary owed by the Crown to the Fort Alexander
Band.
Our position is that the Crown breached its fiduciary owed to the Fort
Alexander Band
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PRE-SURRENDER FIDUCIARY DUTY
•

•

In Apsassin the Supreme Court of Canada discussed several distinct
sources of the Crown’s fiduciary obligation to Indians in the pre-surrender
context:
1.

where a band’s understanding of the terms of the surrender are inadequate;

2.

where the conduct of the Crown has tainted the dealings in a manner that
makes it unsafe to rely on the band’s understanding and intention;

3.

where the band has abnegated its decision-making authority in favour of the
Crown in relation to the surrender; and

4.

where the surrender is so foolish or improvident as to be considered
exploitative.

These four criteria provide the framework for the fiduciary analysis in the
submission.
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Issue 1: Inadequate Understanding and Tainted
Dealings
•

Apsassin: “I should also add that I would be reluctant to give effect
to this surrender variation if I thought that the Band’s understanding
of its terms had been inadequate, or if the conduct of the Crown had
somehow tainted the dealings in a manner which made it unsafe to
rely on the Band’s understanding and intention.”

•

Crown’s use of its position of authority to apply undue influence on a
band, or its failure to properly manage competing interests, can
establish “tainted dealings”

•

If established such a finding may cast doubt on a surrender as the
true expression of a band’s true intention.

•

Crown’s pre-surrender fiduciary duty required it to act as a neutral
party and to provide material information and advice to assist the
Fort Alexander Band.
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Issue 1: Inadequate Understanding and Tainted
Dealings
The Crown’s conduct did not live up to its fiduciary obligations:
– Band did not have the benefit of nor the means to retain legal counsel or
other technical advisors from 1921 when negotiations with McArthur
began through well after the 1926 Surrender.
– As such, the Band had no alternative but to rely on the Crown to provide
it with relevant information and balanced advice as to whether the
proposed Surrenders were in the best interests of the Band and whether
the terms of the Surrenders constituted a reasonable bargain.
– The Crown repeatedly stated that the Band could depend on the Crown
to negotiate a bargain which was not only fair, but also the best interests
of the Band.
– Department actively influenced the Band to accept the Surrenders, and,
with respect to the 1926 Surrender in particular, actively enlisted
officials from the Company to attend the fourth and final surrender
meeting to advocate for the sale and offer additional financial incentives.
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Issue 1: Inadequate Understanding and Tainted
Dealings
1923 Surrender – Tainted Dealings
Bunn’s actions were in diametric opposition to his fiduciary duties:
• he ignored the Band’s autonomous proposal of a $5.00 (and later
$3.00) per acre rent to McArthur,
• he exploited the Band’s lack of experience and substituted his
exploitative decision respecting a $2.00 per acre rental rate for that
of the Band, all the while assuring the Band that he was protecting
their interests.
This Crown’s conduct makes it unsafe to rely on the 1923 surrender
vote as an accurate representation of the Band’s understanding and
intention.
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Issue 1: Inadequate Understanding and Tainted
Dealings
1923 Surrender – Inadequate Understanding of Terms

Evidence demonstrates that the Band did not have an
adequate understanding of the terms of the surrender
•

not all of the oral conditions stipulated by the Band made it into the
final lease document, and the Band was not advised that the
Company’s project had been delayed;
• Inspector Bunn had either misled the Band or failed to clarify that
the rental moneys would not be distributed to the Band annually;
• the Crown refused to provide the Band with a copy of the final lease
as it had promised, and effectively made it impossible for the Band
Council to review its terms; and
• the Crown failed to act as a reasonable fiduciary with respect to its
enforcement the terms of the lease when breached by McArthur,
and failed to keep the Band abreast of their efforts to secure
McArthur’s compliance.
May, 2015

1923 & 1926 Surrenders Claim

Issue 1: Inadequate Understanding and Tainted
Dealings
1926 Surrender
• 1926 surrender was first raised by McArthur less than 24 hours after
he forwarded overdue rental payments to the Department under
threat of cancellation of the 1923 lease.
• The Crown, acting as a fiduciary of ordinary diligence, should clearly
have recognized that this demand was either dishonest or
unreasonable and rejected the proposal outright.
• The Department instead embarked on a vigorous campaign to
convince the Band to surrender the lands to the Company.
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Issue 1: Inadequate Understanding and Tainted
Dealings
1926 Surrender (Continued)
• 1926 Surrender flowed directly from the Crown’s failure
to enforce the terms of the 1923 Surrender.
• We argue that the Crown did not act as a neutral third
party advisor, and consequently tainted the dealings:
– Department officials were as much proponents of the surrender
as the Manitoba Pulp and Paper Company was.
– Department and the Company worked together and went to
great lengths to ensure that the surrender eventually succeeded.
– Department used pressure tactics (numerous and prolonged
meetings, cash on the table, overt and covert intimidation)
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Issue 1: Inadequate Understanding and Tainted
Dealings
1926 Surrender
• Considering the very high degree of reliance that the
Band placed in Department officials (which they were
entitled to do), the use of manipulation and pressure
tactics by the Crown in the 1926 Surrender process is a
breach of the Crown’s fiduciary duty, and amounts to
tainted the dealings to the effect that it is unsafe to rely
on the Band’s understanding and intention to surrender.
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Issue 2: Cession or Abnegation of Authority
•

Apsassin à principle that even where a surrender appears to be technically
valid, it nevertheless may not reflect the true will of the First Nation.

•

Need to look behind the decision to determine whether the power to make
that decision was ceded to or abnegated in favour of the Crown.

•

This assessment turns in large measure on the band’s capacity and its
control of the surrender process.

•

Factors which can serve to indicate that a band has ceded authority:
– a band without knowledge of its options or the foreseeable consequences of the
surrender;
– an absence of band leadership or capability of making important decisions;
Crown officials who actively undermine the leadership;
– a band struggling to survive; or
– the Crown bringing undue pressure on the band to make a particular decision.

•

When several of these factors exist (as they do in this case) concurrently
the likelihood that a Band has ceded or abnegated its authority increases.
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Issue 2: Cession or Abnegation of Authority
1923 Surrender
• Members spoke Anacinabe
• Band did not have the opportunity to retain legal counsel or any
other professional advisors to assist them in the negotiation process,
and as a result, they were wholly reliant on the Department to fulfil
this role.
• In the period following the execution of the lease, the Department:
• (i) refused to provide the Band Council with a copy of the lease agreement;
• (ii) would not acknowledge that McArthur – with the permission of the Department
of the Interior – was considering alternative building sites closer to Winnipeg;
• (iii) misled the Band into thinking that the terms of the oral negotiations were
included as conditions of the agreement when they were not;
• (iv) denied that the Company had breached the agreement when confronted with
the Band’s protestations; and
• (v) failed to enforce and/ or cancel the Agreement when the Band had made
official petitions to the Department to do so.
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Issue 2: Cession or Abnegation of Authority
1923 Surrender
• It is our position that these actions demonstrate that the Band
participated, at best, in a passive capacity, and more likely, as an
obstacle to the Department’s dealings with McArthur in the
negotiation and ratification of the 1923 Surrender.
•

Put bluntly: when the 1923 Surrender was passed by a one-vote
margin at the January 9th meeting, that it represented the
Department’s wishes and not those of the First Nation.
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Issue 2: Cession or Abnegation of Authority
1926 Surrender
• Each of the four indicia of a band which has ceded or abnegated its
decision making power are present for the 1926 Surrender.
– Inspector Bunn did not inform the Band of its options;
– The Band had been without a Chief and Council for nearly a year at the
time of the Surrender (after the former Chief and Council was deposed
by the Department);
– the Band was going through a period of economic hardship, due, in a
large part to fact that the benefits which were to flow from the 1923
Lease agreement had never materialized;
– officials from the Department and the Company repeatedly undermined
the newly installed leadership and brought undue pressure on the Band
to effect the Surrender;
– The Crown ignored the overwhelming vote against the surrender at the
third surrender meeting – which was the only meeting that may have
been properly called.
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Issue 2: Cession or Abnegation of Authority
1926 Surrender (Continued)
• It is our position that the 1926 Surrender meetings were approached
strategically to ensure success for the Company and the Crown, and
that the surrenders themselves represented the combined will of the
Crown and the Company, not that of the Fort Alexander Band.
•

As such, the Crown breached its pre-surrender fiduciary duties to
the Fort Alexander Band.
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Issue 3: Foolish or Improvident Transaction
•

This issue deals with the duty of the Governor in Council under
section 49(4) of the 1906 Indian Act to withhold the Crown’s consent
to a surrender where a band’s decision is so foolish or improvident
that it amounts to exploitation.

•

Apsassin: the duty of the Crown is not to substitute its own decision
for that of the Band but instead is to withhold its own consent to the
surrender where the transaction is foolish and improvident.

•

Semiahmoo: Federal Court of Appeal held that the Crown failed to
protect the band’s interest, and thus exploited the band, by failing to
independently scrutinize the transaction and minimize the extent of
the interest being surrendered.
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Issue 3: Foolish or Improvident Transaction
•

Crown breached its fiduciary duty to the Fort Alexander Band by failing to
withhold its consent to exploitative, foolish and improvident transactions
when it was evident that:
– the $2.00 per acre rental rate without any proper valuation was too low and not in
the best interests of the Band, and, that by extension, the reserve lands
surrendered in 1926, the price of which was based on the original $2.00 per acre
figure, were similarly undervalued;
– several of the key oral and written terms of the lease which were required to
secure the Band’s consent were not contained in the final 1923 Surrender
document;
– the promised distribution of the rental proceeds collected under the 1923 Lease
Agreement (which would likely have served to alleviate some of the economic
hardship facing the community that created the impetus for the 1926 Surrender)
never occurred;
– Department officials, failed to consider any options less than a full surrender,
even though such options were proposed by members and leaders of the Fort
Alexander Band (these options would have made good sense in the
circumstances, particularly because the Band and other parties had proposed
plausible alternatives which would have preserved the Band’s ability to develop a
strong on-reserve economy without alienating a significant portion of their
landbase);
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Company’s Use of Bays For Booming
Purposes
•

Issue: Did Canada’s failure to arrange for a formal surrender once they had
become aware that one was required for the Company’s booming
operations on reserve lands breach any provision of the Indian Act?

•

Legal argument: The Crown was aware by that a formal surrender was
required under the Indian Act.

•

Crown also had a fiduciary duty to ensure it follow the Indian Act surrender
provisions.

•

After delaying the decision for several years, the Crown ultimately decided
to ignore the Indian Act altogether to avoid “embarrassment to the
Company’” (e.g. they knew the surrender would fail)

•

This is a flagrant breach of the Crown’s fiduciary duty. Arguments are
focused on fiduciary duty because Crown officials did not, in any way,
engage the surrender process under the Indian Act.
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